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INTRODUCTION

On May 15, 1935, as nearly a year of congressional dispute
over the National Labor Relations Act (NLRA or Wagner Act)
drew to a close, Senator Robert F. Wagner invoked the most
hallowed of American political ideals in its defense. "[T]he na-
tional labor relations bill does not break with our traditions,"
Wagner affirmed of the law that would bear his name. "It is
the next step in the logical unfolding of man's eternal quest for
freedom.... Only 150 years ago did this country cast off the
shackles of political despotism. And today, with economic
problems occupying the center of the stage, we strive to liber-
ate the common man ....,1 For Wagner, the right of workers
to organize and engage in collective bargaining that was guar-
anteed by the NLRA constituted nothing less than a fulfillment
of the nation's dedication to free institutions.

Yet the Wagner Act, of course, did break radically with
certain of the nation's most entrenched traditions. It contro-
verted the codes of the common law and of classical liberalism,
both of which defined trade unions as the very antithesis of in-
dividual freedom as embodied in the rule of liberty of contract.2

To confer legitimacy on the new legislation, therefore, its pro-
ponents located it within a different, yet even more deeply in-
grained, American tradition: democratic government. "That is
just the very purpose of this legislation, to provide industrial
democracy," Wagner declared.3 The cornerstone of the Wagner
Act, as set forth in its central section, was workers' right to

1. 79 CONG. REc. 7565 (1935), reprinted in 2 NLRB, LEGISLATIVE HIS-
TORY OF THE NATIONAL LABOR RELATIONS AcT, 1935, at 2321 (1949) [hereinaf-
ter NLRA LEGISLATIVE HISTORY].

2. Wagner himself criticized this legal and economic tradition. See id at
7565-67, reprinted in 2 NLRA LEGISLATIVE HISTORY, supra note 1, at 2321,
2321-25. See generally WILLIAM E. FORBATH, LAW AND THE SHAPING OF THE
AMERICAN LABOR MOvEmENT 37-97 (1991) (discussing judicial nullification of
labor and other social legislation under the doctrine of freedom of contract in
the late nineteenth and early twentieth centuries); CHRISTOPHER L. TOMLINS,
THE STATE AND THE UNIONS 36-59 (1985) (discussing judicial hostility to unions
in the nineteenth century).

3. National Labor Relations Board Hearings on S. 1958 Before the Sen-
ate Comm on Education and Labor, 74th Cong., 1st Sess. 642 (1935) [hereinaf-
ter 1935 Senate Hearings] (statement of Harvey J. Kelly, American Newspaper
Publishers Association), reprinted in 2 NLRA LEGISLATIVE HISTORY, supra
note 1, at 1617, 2028.
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"representatives of their own choosing."'4 In the years follow-
ing the Act's passage, amidst fierce political and legal conflict
over its construction and amendment, the crucial right to
choose representatives came to hinge exclusively on a mecha-
nism at the core of political democracy-the representation
election. "Industrial democracy" became synonymous with the
union election. 5

This Article examines the law governing union elections
from 1935 to the present. Focusing on the connection between
the electoral device and the right to representation, it deciphers
how the ideal of political democracy has shaped the evolution
of the law. It shows that union election rules bear the stamp of
an analogy between political representation and labor represen-
tation-an analogy that in turn has fostered the conception of
the union election as a contest between employers and unions.
This conception, the Article argues, has subverted labor's right
to representation, for it rests on a fiction of equality between
unions and employers as candidates vying in the electoral
arena. The model of political democracy provided the framers
of the Wagner Act with compelling language and imagery with
which to assail the problem of "economic despotism." Since
then, however, lawmakers have elaborated the political model
into a web of union election rules that obscures inequality in
the workplace.

Despite the election's centrality to contemporary labor law,
it has hardly been a focal point of legal scholarship. Only three
major studies center on union elections.6 Notably, all of them
document the confusion and impotence of the rules regulating
elections. According to these studies, union election rules are
not only internally inconsistent 7 and based on assumptions con-
trary to empirical evidence,s they are also routinely violated

4. National Labor Relations (Wagner) Act, ch. 372, § 7, 49 Stat. 449, 452
(1935) (current version at 29 U.S.C. § 157 (1988)).

5. See infra Part I. As shorthand, this Article uses the term "union elec-
tions" to mean union representation elections. The term refers to elections
through which unions seek to represent employees, not to elections of union
officers. In contrast, the Article uses the term "political elections" to mean
elections of government officials. This distinction is not intended to suggest
that union elections do not involve political questions.

6. See JULIUs G. GETmAN ET AL., UNION REPRESENTATION ELECIONS:
LAW AND REALITY (1976); Derek C. Bok, The Regulation of Campaign Tactics
in Representation Elections Under the National Labor Relations Act, 78 HARV.
L. REV. 38 (1964); Paul Weiler, Promises to Keep: Securing Workers' Rights to
Self-Organization Under the NLRA, 96 HARv. L. REV. 1769 (1983).

7. See Bok, supra note 6, at 42-45.
8. GETMAN FT AL., supra note 6, at 115-16. The Getman study attempted
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with near impunity.9 Yet the labyrinth of rules continues to
expand, growing increasingly complicated.

By exploring the founding purpose of the Wagner Act to
democratize the employment relation, and by following the
doctrinal implications of that conception, this Article offers a
new perspective on the muddle of contemporary labor law. Un-
like previous scholarship, it examines how the election
emerged as the linchpin of the right to representation. It also
analyzes the fundamental legal tensions created by transposing
the device of the representation election from the political
realm into the workplace, probing the theoretical roots of the
legal failure disclosed by other studies.10 This Article traces
the contradictions and inefficacy of labor law to its legitimating
metaphor-the analogy between democratic politics and labor
representation. The core defect in union election law, it finds,
is the employer's status as a party to labor representation pro-
ceedings, a status contravening workers' express right to "rep-

to test the Board's assumption that prohibited campaign conduct influences
voter behavior and concluded that the assumption is erroneous. Id. Subse-
quent scholars, particularly William Dickens, have contested Getman's find-
ings. See Weiler, supra note 6, at 1784 & nn.50-54 (citing William T. Dickens,
Union Representation Elections: Campaign and Vote (1980) (unpublished
Ph.D. dissertation, Massachusetts Institute of Technology)). A summary of
this and other research appears in Richard B. Freeman, Why Are Unions Far-
ing Poorly in NLRB Representation Elections? in CHALLENGES AND CHOICES
FACING AMERICAN LABOR 45, 54-59 (Thomas A. Kochan ed., 1985). This Arti-
cle does not take sides in this debate, and it presents no new empirical re-
search. Rather, it points to empirical evidence demonstrating that the
particular reforms proposed would have an effect and, in the case of regulation
*of campaign conduct, argues that the rules should not be based on judgments
about effects. See infra at notes 104, 350, 362-63 and text accompanying notes
474-75.

9. Weiler, supra note 6, at 1778-81. Weiler's thesis, that unlawful em-
ployer opposition to union representation has played a major role in the de-
cline of unionism, recently has been criticized in Robert J. LaLonde &
Bernard D. Meltzer, Hard Times for Unions: Another Look at the Signifi-
cance of Employer Illegalities, 58 U. CHI. L. REV. 953 (1991). Weiler responds
in Paul C. Weller, Hard Times for Unions: Challenging Times for Scholars, 58
U. CHI. L. REv. 1015 (1991).

10. Bok cites a lack of empirical research as a possible explanation for the
incoherence of union election law. See Bok, supra note 6, at 40-41. Getman
and his colleagues performed this research, but they did not speculate on why
the Board has adopted rules based on faulty empirical assumptions. See
GETMAN ET AL., supra note 6, at 33-137. Weiler suggests that the primary bar-
rier to meaningful reform is the assumption "that the employer is legitimately
entitled to play the same role in a representation campaign against the union
that the Republican Party plays in a political campaign against the Demo-
crats." Weiler, supra note 6, at 1813. He criticizes this assumption, but does
not trace its origins. See id, at 1813-16.
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resentatives of their own choosing."'"
To focus on political metaphors, on analogies, is not to sug-

gest anything intrinsically limiting about the language of de-
mocracy. Historians have shown the malleability of the
rhetoric of industrial democracy-how it was voiced by labor
insurgents a century ago, then adopted by Progressives such as
Louis Brandeis in the early years of this century, and then re-
fashioned to advertise the corporate welfare programs of the
1920s.12 This Article does not argue that the analogy between
political and labor representation dictated the content of union
election rules. It does, however, treat the analogy as more than
a figure of speech. Analyzing how Congress, the courts, the Na-
tional Labor Relations Board (NLRB or Board), and partisans
of both labor and management deployed political metaphors in
construing the Wagner Act, this Article reveals the discursive
power of such metaphors to structure conceptions of union
election law. The political analogy facilitated a style of argu-
ment that presumed the equality of employers and unions as
players in the union election process. Within the changing con-
figurations of twentieth-century politics, legislators and judges
have not only justified their law-making in democratic terms
but have also molded the rules to fit the potent image of indus-
trial democracy.

By grafting representative democracy onto the employ-
ment relationship, the Wagner Act confronted lawmakers with
a new variant of a problem at the heart of liberal political the-
ory-the problem of reconciling the dependence of wage earn-
ers with the personal independence deemed essential to
citizenship. The right to labor representation merged the asym-
metrical worlds of the workplace and polity, uneasily joining
the hierarchies of the employment relation with formal civic
equality. The juncture was far from stable, as the discussion
below of the contradictory rules regulating employer speech
demonstrates.' 3 The political election failed to supply a coher-

11. 29 U.S.C. § 157. Thus, unlike Weiler, who attributes the failure of col-
lective bargaining to the inefficacy of the remedies for unlawful employer ac-
tivities, see Weiler, supra note 6, at 1787, this Article argues that lawful as well
as unlawful employer activity is distorting the process of labor representation.

12. See, e.g., DANIEL T. RoDGERs, THE WoRK ETmIc IN INDusTRIAL
AMERICA, 1850-1920, at 57-62 (1978); Steve Fraser, The 'Labor Question," in
THE RISE AND FALL OF TiE NEw DEAL ORDER, 1930-1980, at 55, 58-59 (Steve
Fraser & Gary Gerstle eds., 1989); Nelson Lichtenstein, Introduction to INDUS-
TRIAL DEiMOCRACY: PAST AND PRESENT (Nelson Lichtenstein ed., forthcoming
1992) (manuscript at 2-23, on file with the Minnesota Law Review).

13. See infra Part III.
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ent model for securing employees the freedom of the industrial
franchise and for containing undue employer influence. Chal-
lenging the logic of rules shaped by a simple political analogy,
this Article illuminates fundamental differences between the
systems of political and labor representation. In light of these
differences, it concludes that employers should be stripped of
any legally cognizable interest in their employees' election of
representatives.

The Article has four parts. Part I reveals how notions of
democratic government infused the debates over the Wagner
Act as well as its construction and amendment. It shows that
although representation was the centerpiece of the legislation,
the Act did not specify how workers would select their repre-
sentatives. Rather, it was only amidst sustained opposition to
the project of "industrial democracy" that the Board construed
the Wagner Act to transform the government supervised elec-
tion into the privileged method of forcing employers to recog-
nize their employees' chosen representatives.

Part II focuses on the most perplexing and fundamental is-
sue in union election law: the right of employers to participate
in their employees' election of representatives. It begins by
probing the problem of political enfranchisement and employee
dependence-a problem of longstanding concern to legal and
political theorists. It then analyzes how Supreme Court doc-
trine and legislative reform, drawing on the example of polit-
ical elections, transformed employer campaigns from unfair
labor practices into protected speech and thereby assigned the
employer a status tantamount to that of candidate in the union
election.

Part III argues that the employer's anomalous presence in
the union election renders political analogies inapt, a concep-
tual mismatch that underlies much of the incoherence of the
law. It focuses on the tension between employees' free exercise
of the franchise and employers' rights of free speech. It reveals
how the Board, in regulating employer campaigns, first aban-
doned the political model for a scientific one, but then oscil-
lated between the two. Likening union elections both to
freewheeling political contests and to experiments run under
stringently regulated conditions, the Board thus formulated a
jurisprudence that swung back and forth from countenancing
employer coercion to prohibiting employer speech, while also
ensnaring unions in its regulatory web.

Finally, Part IV critically scrutinizes the analogy between
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political and labor representation, peering beneath the level of
metaphor. It identifies crucial differences in the procedures,
functions, and results of political elections and union elections,
arguing for a more nuanced analogy between political and in-
dustrial democracy and describing the regulatory changes en-
tailed in such a reconception. On account of the asymmetry
between representation elections in the workplace and the pol-
ity, Part IV concludes that employers should have no legally
sanctioned role in union elections.

I. "INDUSTRIAL DEMOCRACY"

The ideal of industrial democracy figured prominently in
the legislative debates that preceded the passage of the Wagner
Act, and the Act cut deeply into employers' legal authority in
the workplace. But the statute did not spell out precisely how
the new system of labor representation was to operate. Only as
employers persisted in refusing union recognition, and as Con-
gress moved to amend the Act, did the Board designate the key
mechanism of political democracy-the election-as the foun-
dation of labor law. Once the election became integral to labor
representation, political metaphors gained heightened credence
and were voiced on all sides during subsequent debates over the
regulation of union elections.

A. THE WAGNER ACT

The National Labor Relations Act was a radical piece of
legislation, its precursors in the early New Deal notwithstand-
ing.14 Indeed, its enactment is perplexing, for it drew virulent
business opposition and garnered only moderate support from
President Roosevelt.' 5 Historians have demonstrated that a

14. Karl Klare has called the NLRA "perhaps the most radical piece of
legislation ever enacted by the United States Congress." Karl E. Klare, Judi-
cial Deradicalization of the Wagner Act and the Origins of Modern Legal Con-
sciousness, 1937-1941, 62 MINN. L. REV. 265, 265 (1978). The Act's precursors
are discussed in IRVING BERNSTEIN, THE NEW DEAL COLLECTIVE BARGAINING
POLICY 18-83 (1950) and JAMES A. GROSS, THE MAKING OF THE NATIONAL LA.
BOR RELATIONS BOARD 1-148 (1974).

15. Irving Bernstein stated that the Act "had qualities of a historical acci-
dent." IRVING BERNSTEIN, TURBULENT YEARS 787 (1970). Howell Harris also
asserts that the Act's passage "may have been quite accidental." Howell Har-
ris, The Snares of Liberalism? Politicians, Bureaucrats, and the Shaping of
Federal Labour Relations Policy in the United States, ca. 1915-47, in SHOP
FLOOR BARGAINING AND THE STATE 148, 168 (Steven Tolliday & Jonathan Zeit-
lin eds., 1985); see also BERNsTEIN, supra note 14, at 57-128 (describing business
opposition to and presidential ambivalence concerning the Wagner Act).

1993]

HeinOnline -- 77 Minn. L. Rev. 501 1992-1993



MINNESOTA LAW REVIEW

complex of motives brought together the coalition that secured
the Act's passage.16 At the forefront of the goals professed by
its proponents was democratizing the workplace, a goal that
Wagner and other legislators labeled "industrial democracy.' 17

The nonunion workplace was a despotic blot on the demo-
cratic landscape of the nation, contended diverse supporters of
the legislation in congressional hearings during 1934 and 1935.
Employing metaphors drawn from the sphere of politics and
government, they contrasted the status of the employee to that
of the citizen. As Robert L. Hale of the Columbia Law School
testified, without the NLRA an employee in a nonunion com-
pany was a "non-voting member of a society."' 8 An engineer in
the automotive industry cited the American Revolution as pre-
cedent, explaining that one of its main causes was "that we had
to live under a government without any voice in it .... []n the
industrial field it is just about this way with us workers in De-
troit now."'19 Wage earners had political rights, a local union of-
ficial testified, but "[i]ndustrially they find themselves
practically disfranchised. '20 "In the midst of a political democ-
racy," he stated bluntly, "you have an industrial autocracy." 21

According to such arguments, the Wagner Act would en-
able workers to carry the rights of citizenship into the factory.
The Senate Report on the bill made explicit the analogy be-
tween industry and government, equating labor organization

16. See, e.g., BERNSTEIN, supra note 14, at 112-28; GROSS, supra note 14, at
130-48; Kenneth Finegold & Theda Skocpol, State, Party, and Industry: From
Business Recovery to the Wagner Act in America's New Deal, in STATEMAKING
AND SociAL MovEMENTs 159 (Charles Bright & Susan Harding eds., 1984);
David Plotke, The Wagner Ac Again: Politics and Labor, 1935-1937, 3 STUn.
IN AM. POL. DEv. 105 (1989); Theda Skocpol, Political Responses to Capitalist
Crisis: Neo-Marxist Theories of the State and the Case of the New Deal, 10
POL. & Soc'Y 155 (1981).

17. 1935 Senate Hearings, supra note 3, at 642 (statement of Harvey J.
Kelly, American Newspaper Publishers Association), reprinted in 2 NLRA
LEGISLATIVE HISTORY, supra note 1, at 1617, 2028.

18. To Create a National Labor Board. Hearings on S. 2926 Before the
Senate Comm. on Education and Labor, 73d Cong., 2d Sess. 51 (1934) [herein-
after 1934 Senate Hearings] (statement of Prof. Robert L. Hale, Columbia Law
School), reprinted in 1 NLRA LEGISLATIVE HISTORY, supra note 1, at 27, 81.

19. Labor Disputes Act- Hearings on H.R. 6288 Before the House Comm
on Labor, 74th Cong., 1st Sess. 96 (1935) (statement of William E. Dennison,
Society of Designing Engineers), reprinted in 2 NLRA LEGISLATIVE HISTORY,
supra note 1, at 2473, 2570.

20. 1934 Senate Hearings, supra note 18, at 302 (statement of Richard W.
Hogue), reprinted in 1 NLRA LEGISLATIVE HISTORY, supra note 1, at 27, 332.

21. Id. at 300, reprinted in 1 NLRA LEGISLATIVE HISTORY, supra note 1,
at 27, 330.
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